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Supreme Court of California
Genoveva ROTAS etal. Petitioners,

v
Ihe SUPERIOR COURT of Tos Angeles County .
Respondent:

Jubic Cottin et al.. Real Partes i Interest

No. STHISKS.
July 12.2004.

Background: Tenants  of  apartment  complen
brought action against owners and builders of com-
plex. contendmg that owners and butlders conspired
to conceal from tenants the building's detects and
microbe infestation. which had caused tenants (o
suffer health problems. The Superior Court. [os
Angeles County. Nos. BC214521 and
BC224568 Anthony J. Mohr, 1., denied tenants' mo-
tions to compel production of material produced by
owners and budders e connection with mediation
held i prior lingauon. Tenants filed peution for
writ of mandate. The Court of Appeal granted pet-
uon. The Supreme Court granted petition for re
view filed by owners and builders. superseding the
opion of the Court of Appeal.

Holdings: The Supreme Court. Chan. 3. held that

(1) mediation privilege for “writings” applied 10
witnesses” statements, analyses of raw test data. and
photographs prepared during mediation, and

(2) mediation privilege was not subject to a “good
cause” exception.

Judement of the Court of Appeal reversed and
cause  remanded  with  directions. Opmion. 126
Cal.Rptr.2d 97 superseded.

West Headnotes

[1} Privileged Communications and Confidenti-

aliny 3111 €417

A Provaleged Commumications and Confidentr-
ality
YTHVT Onher Privileges
SUTHRTT K Scudement negonation prin-
ifege: medianon and arbaratuon. Most Crted Cases
(thormerlv 410K196 )

Foocarry out the leaistative purpose ot encour-
agmy mediton by cnsuning contidentiatlity. the
statutory  scheme unqualitiedly bars disclosure of
spectfied communications and  writings  associated
with w mediation absent an express statutory excep-
ton, West's AnnCal bvd.Code § HHS etseq.

{2] Privileged Communications and Confidenti-
ality 311H €=2417

SHH Provileged Communications and Confident-
ality

STHIVIE Other Privileges

JPHHK4TT ko Seulement  negotiation priv-
Hever mediation and arbiiraton. Most Cited Cases
(thormerby 410K 964

Statutory privtlege for any “wrnitng” prepared
during mediation process apphied 100 witnessey’
statemients, analvses of raw test data, and photo-
ceraphs prepared during mediation of constructon
and micrebe anfestation dispute between  owners
and budders of apartment complex. and thus. any
such statements. analyses. and  photographs were
not discoverable 1o tenants' subsequent hitigation
aguinst owners and builders. West's
AnnCal bvid Code 83 250, 1T19(b). 1120, 1126.
Sce | Wakin, Cal. Evidence (4th ed. 2000) Crrcuni-
stantial evidence, ¥ 152 et seq.; Weil & Brown, Cual.
Practice Guide, Civil Procedure Before Trial (The
Rutici Group 2004y €4 819005 81906 (CACNHTP
Che SC 30 90108 (CACIVP Che 9liD-B), Knight
cioal o Cual Praciice Guide: Aliernative  Dispure
Resolution (The Rutier Group 2003) 4 3:94 et seq. (
CAADR Ch. 3-Ci; Wegner et al., Cal Practice
Guide: Coad Trials and - Evidence  (The  Rutter
Group 2003) € 82831 et seq. (CACIVEY Ch. 8E-D
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). Cal. Civil Practice (Thaomson West 20037 Pro-
cedure, ‘\\'_\\‘ 28N, 26008

13} Privileged Communications and Confidenti-
ality 3H1H €=2417

JHIH Privileged Communications and Contident-
ahiy
SPHIVH Other Privileves
JTHHRAT7 ko Sceulement negotiation priv-
tlege: mediation and arbitranon. Most Cited Cases
(Formerly 410k 196 4)

A party cannot sccure protecton, under medi-
ation privifege, for a writing that was not prepared
for mediation simply by using or mroducing it i a
mediation or even including 10 as part of a wnt-
g such as a brict or a declarabon or a consult-
ant's report ~that was prepared for the purpose of.
in the course of, or pursuant o, a mediation. West's
Ann.Cal Evid Code 38 THIOM). 1120

4] Evidence 137 €533

157 Evidence

1571 Judicial Notce

1537k27 Laws of the State
157k33 K Teensbane provecdimgs and

journals. Most Cited Cases

On review of the Court off Appeal’s granting
writ of mandate concerning cvidence from medi-
ation between apartment  complex owners  and
builders of apartment that tenants sought in sub-
sequent htigation awainst owners and buidders, the
Supreme Court would take judicial nouce of the
Calhformia Law Revision Commission's records re-
carding mediation contidenuahty provisions,

I5] Privileged Communications and Confidenti-
ality 311 H €417

3TEH Privileged Communicatons and  Contident-
ahity
SHTHVIH Other Privileges
31THK4T7 ko Seudement negotiation priv-
ilege: mediation and arbitration. Most Cited Cases
(Formerly 410k196.4)
Statutory privilege for written or oral commu-

nications during mediation process s not subject to
a Tgood cause” exception: only exceptions permit-
ted are expressly o provided by statute. West's
Ann.Cal.bvid.Code $3 19, 1122,

[6] Statutes 361 €195

61 Statutes
361V Construcuon and Operation
361VI(A) General Rules of Construction
361KIRT Meanmng of Language
SOIRT9S Ko Lxpress mention and -

phied exclusion. Most Cited Cases

Under the maxim of statwtory  construction.
Texpressiooounus et oexclusio alterius” atf exemp-
uons are specified g statute. the Supreme Court
may not imply additonal exemptions unless there s
a clear legislative intent to the contrary.

*¥E044 *410 **261 Agnew & Brusavich, Bruce M.
Brusavich., Torrance. Teonor O Gonzales. Vibhu
Talwar: lLewis, Marenstem. Wicke &  Sherwm,
Thomas .. Hoegh. Woodland Hills: Lsner &
Chang. Andrew N. Chang. Oakland and Stuart B.
Esner, Los Angeles. for Petitioners.

Jeft Kichaven. fos Angeles: Lascher & lascher
and Wendy Cole lascher. Ventura. for Southern
Cahformia Mediation Assoctation as Amicus Curiae
on behalf of Petiioners.

Greene. Broillet. Pamish & Wheeler and Chnstine
Spagnoht for Consumer Attornevs of Caltforma as
Amicus Cunae on behalt of Petitioners.

No appearance for Respondent.

Watten, Discoe & Bassett, Watten. Discoe, Bassett
& McMains. Robert €. Risbrough and Kathleen
Barnett. Santa Ana. for Real Parties i Interesi Julie
Cofttin and Richard Ehrhich.

Fricdenthal,  Cox & Herskovitz, Damiel R
Friedenthal, Mark H. Herskovitz. Pasadena, Carlos
C. Cabral and Janette S, Bodenstemn for Real Parny
in Interest Deco Construction Corporation.
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Veateh, Carlson. Grogan & Nelson. Kevin H. {outh
SoSteven W Sedachs Los Angeles. and Bernhard L
Bihr for Real Partv i Interest GES Roofing.

Sclman Brewman, AL Scott Goldberg, Fldon S, Ld-
son and Won M. Park. Los Angeles. for Real Party
m Interest Haven NMechanical

Poole & Shattery, Charles W Jenkins and Samucl
U Tohvne Tos Angeles: for Real Panty i Interest
Infand Water Prooting & Sheet Metal,

hvan Ko Stevenson. Rothing Hill Estate. for Law Of-
fice of Ivan K. Stevenson and Confidential Medi-
auon & Dispute Resolution as Amict Curiae on be-
halt of Real Parties i Interest Julie Coftin. Richard
Fhrhich and Deco Construction Corporation,

Dunn Koces, Pamels o Dunn and Damiel 1. Koes.
Pasadena. tor Association of **%645 Southern Cali-

torma Detense Counsel as Amicus Curiae on behalf

ol Real Parties m Interest.

411 James R Madison. Menlo Park. and David
Finch for the Cahifornia Dispute Resolution Council
s Anncus Cunae on behalt of Reat Parties in In-

terest

Faw and Medimtuon Offices of Elizabeth . Bader
and hizabeth I Bader. San Francisco., for Ron
Kelhy and Flizabeth B Bader as Amici Curiae.

#*202 CHIN. I

We eranted review m this case 1o consider the
scope of EBvidence Code section 1119, subdivision
(h)y'™ which provides: “"No wnting, as defined in
Section 250, that 1s prepared for the purpose of, in
the course of. or pursuant to. a mediation . is ad-
missible or subject to discovery. . Ina divided de-
ciston. a magorty of the Court ot Appeal held that
apphcation of tns statute s governed by the same
prinaiples that govern  apphicaton of  the work
product privilege under Code of Civil Procedure
sectton 20130 Applving those principles. the major-
iy classitied raw test data. photographs, and wit-
ness statements as nondernivauve material that s not

protected. By contrast. the majority held. material
reflecting onfy an attorney's impressions, conclu-
stons. opintons. or legal rescarch or theories 1s ab-
solutely protected. Finally. the majority held  that
derivative materials  amalgamations of factual in-
formation and attorney thoughts, impressions. and
conclusions - are  quahtiedly  prowected:  they  are
discoverable only upon a showing of good cause.
which mvolves a balancing of the need for the ma-
terials and the purposes served by mediation con-
fidentiahity.

FN1L. Unless otherwise idicated. all fur-
ther statutory references are to the bEvid-
ence Code.

We conclude that the Court of Appeal's inter-
pretation of section 19 subdivision (b). 1s con-
trary to both the statutory language and the Legis-
lature's mtent. We therefore reverse the Court of
Appeal's judgment.

FACTUAL BACKGROUND
Real party in nterest Julie Coffin. trustee of
the 1979 LEhrlich Investment Trust (Coffin). s the
owner of an apartment complex i Los Angeles that
mchudes three butldings and a wotal of 192 unuts, In
1996, Coffin sued the contractors and subcontract-

ors who built the complex: -including real party in

mnterest Deco Construction Corporation
(Dcco) - alleging  that water leakage due o con-

struction detfects had produced toxic molds and oth-
er microbes on the property (the underlyving action).
In July 1998 the court. with the parties’ consent. is-
sued a comprehensive  case management  order
(CMO), which provided n part: “LEvidence of any-
thing said or any admission made by attorneys.
parties, principals, consultants, or others in the
course of any *412 "mediation proceeding” . and
any document prepared for the purpose of. or in the
course of. or pursuant to any mediation proceeding
shall be deemed privileged pursuant 1o Evidence
Code § 1119 and shall not be admissible as evid-
ence at trial or for any purpose prior to trial.”

In April 1997, Coftin prepared a preliminary
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detect hist identifving structural defects and mold
mtestation. In Aprid 19980 she began wir testing. In
late 1998, one of the buildings at the complex was
closed tor abatement. includmg demohtion and re-

placement of drywall and cethngs. applicaton of

antimicrobial agents. and plumbing repairs.

In Apnl 1999 the huganon setded as o result
ol mediation. The settfement agreement stated 1n
part that. “throughout this resolution of the matter.
consultants **%646 provided defect reports. reparr
reports. and photographs for mformational purpose
which are protected by the Case Management Order
and Evidence Code §8 1119 and 1152, and 1t as
hereby agreed that such materials and information
contained  therem shall not be published or dis-

closed in anyv way without the prior consent of

plaintitt or by court order.”

In August 1999, several hundred tenants of the
apartment complex (Tenants) filed the action now
before us against Deco. Coffin. Richard  bhr-
lich -as Coffin's agent and employee-—and numer-
ous other entities that participated in development
or construction of the complex. Tenants alleged that
detective construction had alfowed water o cireu-
late and microbes to miest the complex. causing nu-
merous health problems. They also alleged that alf
detendants had conspired o conceal the defects and
that they (Tenants) had not become aware of the de-
fects unul Apnl 1999,

In November 1999, fenants senved deposition
subpoenas on atomeys and experts consultants -
volved in the underlving action. demandimg produc-
ton of cach deponent's “entire files” relating to that
action. Coffin and Ehrlich moved 1o quash the sub-
poenas and sought a protective order. Eventually,
*%263 the court ordered the subpocnas withdrawn
and directed Tenants o tile a motion 1o compel pro-
ducton. Tenants subsequently filed a mouon w0
compel. requesting production of. among  other
things, the tollowmg: (1) discovery  exchanged
between the parties to the underlying htigation: (2)
physical evidence of the condition of the buildings.
including photographs. videotapes. test samples and

reports. and  any physical evidence that was re-
moved from the buildings and saved. such as dry-
wall. plumbig. and framing: (3) wnitings describ-
ing the buildings. including writtien notes of’ obser-
vations made during mspections and witness inter-
views: and (4) writings evidencing experts’ opin-
wns and conclusions, whether or not communicated
o the defendanis in the underlying action. Cotfing
Ehrlich. and Deco opposed the motion. arguimg i
part that all of the requested documents were undis-
coverable under section 1119 because they were
prepared for the mediaton n the underlyving action.

*$13 The mouon was heard by Judge Charles
McCoy. He ruled that whether a parucular docu-
ment prepared i the underlving action was discov-
criable depended in part on whether it was prepared
betore or after July 20 1998, when the CMO was
stigned and the mediation process began. Judge Mce-
Coy found that, as section 1119 provides. docu-
ments prepared after that date “tor the purpose of.
in the course of. or pursuant o™ the mediation were
undiscoverable. Documents prepared betfore that
date were discoverable if they were “subject to the
discovery process prior to entry of the CMO™ and
“were not prepared for mediation purposes.” Judge
MeCoy ordered the parties to submut the documents
m question for in camera review. Detfendants com-
phed with this order by submutting the compilations
they had prepared tor the mediation i the underly-
iy action. After in camera review. Judge McCoy
ruled  that  the  compilavons  ncluding  photo-
vraphs  were undiscoverable under sectuon 1119,
However. he specified that hus ruling applied only
to “the documents taken together as a compilation
tor mediation purpeses.” and that he was not decid-
ing whether the individual documents in the com-
pilations, which “were not submitted ... separately,”
were discoverable. Tenants did not challenge  this
ruling.

After the case was reassigned to Judge An-
thony Mohr. another discovery dispute arose when
Tenants served interrogatories on another defend-
ant - Alper Development ***647 Inc.
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(Alper)- sceking information regarding the medi-
ation in the underlyimg acton. Alpa objected to the
discovery request. based m part on section 1119,
On August 1602001, at the heanng on Lenanty’ sub-
sequent motion 10 compel. Judge Mohr ruled that
Alper did not have to disclose information con-
tained in the documents Judpe MeCoy had already
held to be undiscoverable under section 1119,
Judge Mohr also reatfirmed Judge MoCoy's ruling
that the mediation compilations were undiscover-
able. However. Judge Mohr indicated that the indi-
vidual photographs contamned in the compilations

were discoverable and would have to be produced it

requested.

After this ruling. Tenants served another re-
quest for production of all photographs (and negat-
ives) and videotapes taken or received during the

undertymg  acuon. “all recorded  statements” of

former or current tenants obtained i that action. all
~results” from destructive testing during that action,
and all “raw data” collected durig that action from

~air sampling for mold spores.” “butk sampling of

mold spores.” and “destructive testing.” When
Coftin and Ehrlich objected to the request. Tenants
moved to compel production. arguimny that Judge
Mohr had ruled only that the mediation comptla-
tions were not discoverable and had stated that the
individual photographs m those comptilations were
discoverable if requested. In opposition to the mo-
ion. Coffin and Fhrhich asserted that under section
1119, the requested documents were not discover-
able and that Judge McCoy had so held.

#414 On March 7. 2002 Judge Mohr dented
Tenants motion. At the hearning on that date. Judge
Mohr focused primarily on the requested  photo-
graphs. explamning: “The plainufts say that they

need these photos and there's no other evidence of

the conditions as they were at that tme and in those
places. and  {defendants are] saying these photo-
graphs were created for mediation purposes. **264
They are documents under Evidence Code section
250. They're clearly protected by the mediation
privilege. Judge McCoy so found. They were cre-

ated pursuant to {the CMO} i the carlier case..
There's no question they're covered.” '™ Judge
Mohr also concluded that principles governing dis-
covery of evidence subject 1o qualitied work
product privilege do not govern evidence Tcovered
by the mediation privilege.” Finally. Judge Mohr
remarked This s a very difficult decision be-
cause it could well be that there's no other way for
the plainuffs o get this particular material. On the
other hand. the mediation privilege is an important
one. and 1f courts start dispensing with 1t by using
the . test Jgovernng the work product privilegel].
_vou may have people less w ling to mediate.”

FN2 As to his comments at the prior hear-
ing regarding  production of the photo-
graphs. fudge Mohr said to Tenants’ coun-
sel” "Well, vou had me spouting off on the
bench, I'm not sure that's an order. You
just had me sayvmg. “Hey. they're individu-
al prctures. Tum them over” I've done a lot
of thinking since then”

Tenants then sought a writ of mandate in the
Court of Appeal. In a spht decision. a majority of
the Court of Appeal granted rehet. concluding that
sechion 1119 does "not protect pure evidence.” but
protects only “the cubstance ol mediation. e the
pegotiaions, commumeations, admissions. and dis-
cussions designed 10 reach a resolution ol the dis-
pute at hand.” As noted above. according to the ma-
jority. section TH9 protects mediation materials 7
the same manner as the work product doctrine.”
Applying  work  product principles. the  majority
classified the “raw test data. photographs. and wit-
pess statements” as “non-derivative” material that
is **%648 “not protected by section 11197 and 1s
therefore discoverable. By contrast. the majority
held. “material solely reflecting an atomey's
“impressions. conclusions. opimions. or legal re-
search or theories.” 7 is entitled to absolute protec-
tion.” Finally, the majoriy held. “derivative materi-
al” -~ that is. ~amalgamation[s] of facwal informa-
tion and attorney thoughts, impressions, [and] con-
clusions.” such as “charts and diagrams. audit re-
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ports. comptlations of entries 1 documents. records
and other databases. apprasals. opimons, and re-
perts of experts employed as nontesufving consult-
ants” s quahitiedly protected: at 15 discoverable
only upon a showmg of good cause. which requires
a deternunanon of the need for the matenials bal-
anced agamnst the benetit o the mediation privilege
obtaned by protecting those matenials from discios-
ure.” Morcover. the majority held. purely factual
mformanon mcluded e dertvative  material-- that
15, photographs and test data - must. i possible. be
removed and produced. The majority thus ordered
issuance of a peremptory writ ot *415 mandate dir-
cetng the trnal court to vacate s order denying
Tenants” moton to compel and to apply these prin-
ciples durmyg an i camera review of the requested
documents

In reaching s conclusion. the majority relied
largely on section 1120, subdivision (a). which
provides that “fefvidence otherwise admissible or
subject to discovery outside of a mediaton . shall
not be or become inadmissible or protected from
disclosure solely by reason of its introduciion or
use m g mediaton..” The majority reasoned that
adopung the ral court’s contrary analvsis would
“render section 11200 complete surplusage”™  and
would “permut the parties to use mediation as g
shield to hide evidence.”

We then granted the pettion for review filed by
Cotfin and Phrlich. We also granted the petition for
review filed by Deco. which had joined the answer
Colhin and Ehrhich filed in the Court of Appeal in
opposttion to Tenant's writ pention '™

FN3. After we granted review, Tenants
settled their claims against Coffin, Ehrlich,
and Deco. However. no motion to dismiss
review has been filed. Moreover, discovery
of the requested information remains at is-
suce 1n connection with production requests
served on Cottin and Ehrhich by codetend-
ants who have filed cross-claims. Given
these circumstances. and the fact that the
ciase Tralses issues of continuing public im-

portance.” we exercise our discretion 1o re-
tatn - Junsdiction. (Lundguist v Reasser
(1994) 7 Cal4th 1193, 1202 . X0 3]
Cal.Rpte.2d 776875 P.2d 1279

DISCUSSION

As we recently explamed. “[ijmplemenuny ol
ternatives to judicial dispute resolunon has been a
strong legislative policy smce at feast **265 19867
(Foxeate Homeowners' Assn. v Bramalea Calitor-
ata, Inc. (2001) 26 Caldth 10 1 108 Cal Rpir 2d
64225 PAd HHET (Foxeare ) Mediation s one of
the alternatives the Legislature has sought o imple-
ment. The Legislature has expressly declared: ~In
appropriate cases, mediation provides partics with
sinphfied and ccononucal procedure tor obtaming
prompt and equitable resolution of their disputes
and a greater opportunity to participate directly an
resolving these disputes. Mediauon may also assist
to reduce the backlog of cases burdening the judi-
ctal system. It is m the public interest tor mediation
to be encouraged and used where appropriate by the
courts.” (Code Civ. Proc., § 1775, subd. (¢}.)

[1] One of the fundamental wavs the Legis-
lature has sought to encourage mediation s by en-
acting  several “mediation contidenuahinn . prove-
sions.” (Foxgare, supra. 260 Cal4th ar po 140 108
CalRptr2d 642 25 P3d F117) As we have ox-
plained. ***649 “confidentiahity 1s cssental 1o et-
fecuve mediation”™ because it “promaote]s] a candid
and informal exchange regarding cvents i the
past... This frank exchange s *416 achieved only
il participants know that what 15 said wm the medi-
ation will not be used to their detniment through
later court proceedings and other adjudicatory pro-
cesses.” {Citations. ] (/hid) ~“To carry out the pur-
pose of encouraging mediation by ensuring conhid-
entiahity. four| statutory scheme unqualifiedly
bars disclosure of 7 spectfied commumcatons and
writimes associated with a medianon “absent an ex-
press  statutory  exception.” (I at p.o 150 108
CalRptr.2d 642,25 P 3d 1117

[2] The particular confidentuality provision at
issue here 1s section 1119. subdivision (b). which
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provides: “No writing. as defined i Section 250.
that is prepared for the purpose ofl in the course ol
or pursuant to. a mediation or a mediation consulta-
tion. is admissible or subject to discovery. and dis-
closure of the writing shall not be competled. i any
arbitration, administrative adjudication. civit action.
or other noncriminal proceeding in which. pursuant
to law. testimony can be compelled to be given.” In
wm. section 250 defines the term = “{winung” 7 to
“mean| | handwriting. typewriting. printing. pho-
tostating. photographing. photocopying. transmit-
ting by electronic matl or facsimile. and cvery other
means of recording upon any tangible thing any
form of communication or representation. including
letters, words, pictures. sounds. or symbols. or
combinations thereof. and any record thercby cre-
ated. regardless of the manner in which the record
has been stored.” By statute. ~any writing that 15 in-
admissible, protected from disclosure. and contid-
ential under” the mediation contidenuality provi-
sions “before a mediation ends. shall remain inad-
missible. protected from disclosure. and confiden-
tial to the same extent after the mediation ends.” ( §
1126.)

The Court of Appeal's holding directdy con-
tfhicts with the plain language of these provisions.
As noted abuove, the Court of Appeal held that see-
tion THO never applics 1o photoeraphs and witness
statements. However, under sectien FH9D boecause
both photographs and  written witness statements
quality as “wnimg[s]. as defined i [sJection 2507
if they are “prepared for the purpose of. n the
course of, or pursuant to. a mediation.” then they
arc not “admissible or subject to discovery. and
[their] disclosure shall not be compelled.” The
Court of Appeal also held that “raw test data” are
never “protected by section 1119.7 Insofar as 1t was
referring to actual physical samples collected at the
apartment complex-—either from the air or from de-
structive testing —the Court of Appeal was correct
such physical objects are not “writing[s]. as defined
in [s]ection 250.7 ( § 1119, subd. (b).) However, m-
sofar as it was referring to recorded analyses of
those samples—for example. reports describing the

existence  or  amount  of mold  spores ma
sample the Court of” Appeal erred: because such
analvses  are Cwniingfs]. as *417  defined n
[sjection 2307 under section 9.l they were
“prepared for the purpose of. in the course of. or
pursuant  to. & medianon,” then they are not
“admussible or subject to discovery. and {their] dis-
closure . shall not be compelled.” !

FN4. In an amicus curiae briell the South-
ern Calitornia - Mediation  Association
(SCMAY argues that secuon THY does not
even apply here because what occurred n
the underlving action was not a mediation.
SCMA bases its argument on the language
of (1) the CMO. which stated that ~falll
conferences and mediations are deemed to
be mandatory  scttlement  conferences  of
this court.” and (2) the language of scction
1117, subdivision (b)(2). which states that
the mediation confidentiality provisions do
not apply to “[a] settlement conference
pursuant to Rule 222 of the California
Rules of Court” We decline 1o address this
issuc because the parties have never ramsed
it and unerther the trial court nor the Court
of Appeal addressed it at all umes. the
partics m s case have assumed that a
mediation ook place i the underlying ac-

[RERIH

xR *%£266 (3] Scction 1120 does not. as the
Court of Appeal held. support a contrary conclu-
sion. As noted above. section 1120, subdivision (a),
provides that “{ejvidence otherwise admissible or
subject 10 discovery outside of a mediation ... shall
not be or become inadmissible or protected from
disclosure solely by reason of its introduction or
use in a mediation. ” Read together, sections 1119
and 1120 establish that a writing - which qualifies
as 7 Cfejvidence” TS 140) -is not protected “solely
by reason of s muroduction or use in a mediation”
( § 1120, subd. (a)). but 15 protected only 1f it was
“prepared for the purpose of, in the course of, or
pursuant to. a mediation.” ( § 1119, subd. (b)) In
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other words. under section 1120, a party cannot se-
cure protection for a writing—including a photo-
graph, a witness statement. or an analysis of a test
sample-—that was not “prepared for the purpose of.
in the course of. or pursuant to, a mediation” {
1119. subd. (b)) simply by using or introducing it n
a mediation or even including it as part of a writ-
ing —such as a brief or a declaration or a consult-
ant's report—that was “prepared for the purpose of.
in the course of. or pursuant to. a mediation.” (Ihid.
) Contrary to the Court of Appeal's conclusion. this
construction  does  not  render  section 1120
“surplusage” or pernut partics “to use mediation as
4 shield to hide evidence ™ Rather. consistent with
the Legislature's intent. 1t applics section 1120 as a
“himit{ |7 on “the scope of [sjecuon 11197 that
“prevent[s] parties from using a mediation as a pre-
text to shield materials from disclosure.” ' *418
Cal. Law Revision Com. com.. 29B pt. 3 Wests
Ann. Evid.Code (2004 supp.) foll. § 1120.p. 153.) "™

FN5. This conclusion is consistent with the
construction of similar language in rule
408 of the Federal Rules of Evidence (28
US.C.), which provides in relevant part
“Fvidence of conduct or statements made
N compromise negotiations 1S not ad-
missible, s rule does not requare the os
clusion ol amy evidence otherwise diseon
erable merely because 1t s presented e the
course  of compromise  negotiations.” AS
construcd by the tederal courts. the fatter
sentence Tprevenys) one  from being  able
o immunize from admissimlity docu-
ments otherwise discoverable merely by
offering them in a compromise negoti-
ation.” [Citation.] [lt] does not {appiy]
where the document, or statement, would
not have existed but for the negotiations,
hence the negotiations are not being used
as a device to thwart discovery by making
existing  documents unreachable.”  (Ra-
mada Dev. Co. v. Rauch (5th Cir.1981)
644 F.2d 1097, 1107))

FN6. “The official comments of the Cali-
fornia Law Revision Commission on the
various sections of the Evidence Code are
declarative of the intent not only of the
draftfers] of the code but also of the legis-
jators who subsequently enacted it
[Citation.]” (People v. Williams (1976) 16
Cal3d 663. 667 668. 128 CalRptr. 888,
547 P.2d 1000.)

On the other hand. the Court of Appeal's con-
struction renders subdivision (b) of section 1119 es-
sentially uscless. As noted above, the Court of Ap-
peal held that section 1119 does “not protect pure
cvidence.” but protects only “the substance of me-
diation. i.c.. the negotiations. COmMMuURICALONS. ad-
missions. and discussions designed to reach a resol-
ution of the dispute at hand.” However, this protec-
tion is afforded under subdivision (a) of section
1119. which provides: “No evidence of anything
said or any admission made for the purpose of. in
the course of, or pursuant to, a mediation ... is ad-
missible or subject to discovery, and disclosure of
the evidence shall not be compelled...” (Italics ad-
ded) Because a “wrting [ ] constitutes
“[e]vidence”™ ***651 (¥ 140). any writing that dis-
closes what the Court of Appeal characterized as
e substance of medianon” UTnegotiaions. cor-
munications. admissions. and  discussions designed
o reach @ resolution of the dispute” necessartly
qualifies as “evidence of anything said or any ad-
mission made tor the purpose ofo m the course of.
or pursuant to. a mediation.” and 15 undiscoverable
under subdivision (a) ol section 1119. Thus, under
the Court of Appeal's narrow statutory construction.
subdivision (b) of section 1119 serves no purpose.

*%267 [4] The Court of Appeal's holding is also
inconsistent with the relevant legislative history.
The Legislature passed the current mediation con-
fidentiality provisions in 1997 at the recommenda-
tion of the California Law Revision Commission
{Commission). (See Recommendation on Mediation
Confidentiality (Jan.1997) 26 Cal. Law Revision
Com. Rep. (1996) p. 407.) An ecarly draft of the
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proposed provisions, which the Commission circu-
lated for comment, included a section stating that
although “a communication, document. or any writ-
ing as defined in Section 250, that 15 made or pre-
pared for the purpose of. or in the course of. or pur-
suant to, a mediation” is confidential and protected,
it “may be admitted or disclosed if ... [{] ... [it] 18
an expert's analysis or report. it was prepared for
the benetit of fewer than all the mediation parti-
cipants. those participants cxpressly consent to "s
disclosure, and the communication. document. or
writing does not disclose anything said or any ad-
mission made in the course of the mediation.” (Cal.
Law Revision Com.. Tent. Recommendation on
Mediation Confidentiality (May 1996) p. 14) '~
The accompanying comment explained that this
proposed *419 section “facilitates admissibility and
disclosure of unilaterally prepared experts' reports.
but it only applies so long as those matenals may
be produced in a manner revealing nothing about
the mediation discussion. Reports and analyses that
necessarily disclose mediation communications
may be admitted or disclosed only upon satisfying
the general rule” requiring the express consent of
all persons participating in the mediation. (Cal.
Law Revision Com.. Tent. Recommendation on
Mediation Confidentiality supra, atpo 14)

N7, We grant the request of amict curiae
Flizabeth Bader and Ron Kelly for judicial
notice of the Commission’s records regard-
ing the confidenuahty provisions here at
issue. (See  Estare of Joseph (1998) 17
Cal4th 203. 210. fn. 1. 70 CalRptr.2d
619.949 P.2d 472))

The California State Bar's Committee on the
Administration of Justice (CAJ) submitted com-
ments “propos[ing} to replace” this provision with
one stating: ~ A written statement otherwise ad-
missible is admissible if it is not precluded by other
rules of evidence and as long as it does not include
datements  solely  made in the  mediation.”
[Citation.]” (Cal. Law Revision Com., Staff Draft
of Final Recommendation on Mediation Confidenti-

ality (Dec.1996) p. 20.) CAJ argued that, without
this change, the proposed statute “could be inter-
preted to override” another proposed statute
“provid[ing] that evidence ‘otherwise admissible or
subject to discovery outside of mediation shall not
be or become inadmissible or protected from dis-
closure solely by reason of its introduction or use in
a mediation. [CAI] also [argued] that just because a
document such as a photograph was created for a
mediation should not make that document inad-
missible.” (Ibid., ttalics added.)

In recommending against the CAFs proposed
change, the Commission’s staft stated: “CAJ's pro-
posed revision would essentially undo ... protection
of documents prepared for the purpose of a medi-
ation.... Loss of that protection could inhibit***652
mediation participants from preparing such materi-
als. which in turn could adversely affect the medi-
ation process. Notably, of the sources commenting
on the tentative recommendation, only the State Bar
groups suggested reducing the existing protection
of documents prepared for a mediation. Community
Board Program made very clear that it would op-
pose such a move: ‘We are especially concerned
that all documentation relating to the preparation of
a mediation. ... be deemed madmissible as evidence
unless both parties agree that 1 should be dis-
closed.” [Citation.] Thus. the staft recommends
against adopting  the CAJs approach. 4] CATS
comments did. however. cause the staft 1o consider
whether [the proposed statute] should be himited o
an expert's analysis or report. Perhaps the following
wording would be better: [§] ... The communica-
tion, document, or writing {may not be admitted or
disclosed unless it] ts an expert's analysts or report;
it was prepared for the benefit of fewer than all the
mediation participants, those participants expressly
consent to its disclosure, and the communication,
document. or writing does not disclose anything
said or any admission made in the course of the me-
diation. [{] Comment. [This provision] facilit-
ates admissibility and disclosure of unilaterally pre-
pared expertst %268 rcports materials, but it only
applies so long as those materials may be produced
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in a manner revealing nothing about the mediation
discussion. *420 ... [{] This revision may alleviate
some of the concems raised by CAJ .. For ex-
ample, it would allow a mediation participant 10 in-
troduce a photograph that participant took for a
mediation but later decided would be useful at tnial.
Although in many instances it would be possible 10
take another photo, in some cases that could not be
done. as when a building has been razed or an in-
jurv has healed. Under the current version of {the
proposed statute]. the photo could not be introduced
without the consent of all of the mediation part-
aipants, some of whom might withhold consent.
The staft's proposed revision wouwld give the parti-
cipant who took the photo control over whether it is
used, so tong as it can be admitied without disclos-
ing anything said or done or any admission made in
the course of the mediation.” (Cal. Law Revision
Com., Staff Draft of Final Recommendation on Me-
diation Confidentiahity. supra, at pp. 20-21. italics
added.)

The Commission adopted the staff's proposal.
Its final recommendation proposed a section stating
that “[n]otwithstanding any other provision of this
chapter™ on mediation confidenuality. ~a commu-
mcation. document. or anv wnting as defined 1n
Section 2500 that 1s made or prepared for the pur-
pose ofL or i the course ofl or pursuant to. a medi-
ation or mediation consultation. may be admitted n
evidence or disclosed if .. [4] ... [1t] was prepared
by or on behalf of tewer than all the mediation par-
ticipants, those participants expressly agree in wnit-
ing, or orally in accordance with Section 1119. to
its disclosure, and the communication. document.
or writing does not disclose anything said or done
or any admission made in the course of the medi-
ation.” (Recommendation on Mediation Confidenti-
ality, supra, 26 Cal. Law Revision Com. Rep..
supra, at pp. 441-442) The accompanying com-
ment explained that this provision “facilitates ad-
misstibility and disclosure of unilaterallv prepared
materials, but it only applies so long as those mater-
1als may be produced in a manner revealing nothing
about the mediation discussion.” (/hid.)

These materials show that, in making its re-
commendation regarding mediation confidentiality,
the Commission specifically considered the discov-
erability of both expert reports and photographs and
drafted ***653 its proposed confidentiality provi-
sions to preclude discovery of such reports and
photographs if they were “prepared for the purpose
of. in the course of. or pursuant to. a mediation.”
(Recommendation  on Mediauon  Confidentiality.
supra, 26 Cal. Law Revision Com. Rep.. supra, at
p. 438.) These matenals also show that the Com-
mission chose language expressly designed to give
a mediation participant who takes a photograph for
purpose of the mediation “control over whether it is
used” in subsequent litigation, even where “another
photo™ cannot be taken because, for example, —a
building has been razed or an injury has healed.”
(Cal. Law Reviston Com., Staff Draft of Final Re-
commendation on Mediation Confidentiahty, supra,
at p. 21.) The Legislature adopted the Commission's
recommendation and enacted the mediation confid-
entiality provisions in substantially the form the
Commission proposed. As noted *421 above, sec-
tion 1119, subdivision (b), provides that “[n}o writ-
ing, as defined in Section 250, —which includes
photographs and videotapes—that is prepared for
the purpose ofl 1 the course of. or pursuant to.
mediation ... s admussible or subject 1o discovery”
Scction 11220 subdivision (a)(2). provides that “a
writing, as defined in Secuon 250, that is made or
prepared for the purpose of, or in the course of. or
pursuant to, a mediation or a mediation consulta-
tion, is not made inadmissible, or protected from
disclosure, by provisions of this chapter if ... {{] ...
{it] was prepared by or on behalf of fewer than all
the mediation participants, those participants ex-
pressly agree in wrting, or orally in accordance
with Section 1118, to its disclosure, and the com-
munication, document, or writing does not disclose
anything said or done or any admission made in the
course of the mediation.” The accompanying com-
ment explamns that this provision “facilitates ad-
nussibility and disclosure of unilaterally prepared
materials, but it only applies so long as those mater-
ials may be produced in a manner revealing nothing
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about the mediation discussion.” (Cal. Law Revi-
sion Com. com., 29B pt. 3 West's **269 Ann.
Evid.Code supra, foll. § 1122. p. 156.) The Court
of Appeal's conclusion that photographs and video-
tapes taken for purposes of mediation are not pro-
tected under section 1119 is inconsistent with this
legislative history.

The Court of Appeal's narrow interpretation Is
also inconsistent with the legislative history in sev-
eral other respects. Betore section 1119's passage.
former section 1152.5 governed mediation confid-
entiality. Subdivision (a)(2) ol former section
1152.5 provided that “no document prepared for the
purposc of, or in the course of, or pursuant to, the
mediation, or copy thereof, is admissible ... or sub-
ject to discovery.” (Stats.1996, ch. 174, § 1, italics
added.) In its final recommendation to the Legis-
lature, the Commission proposed changing the term
“document” to “document, or writing as defined in
Section 250" (Recommendation on Mediation
Confidentiality, supra, 26 Cal. Law Revision Com.
Rep., supra, at p. 438.) In discussing this proposal,
the Commission stated: “[Tlhe term ‘document’ is
not defined in the Evidence Code.... [{] The Com-
mission proposes to address this potential problem

by incorporating Scction 250's broad definition of

‘writing” into the mediation confidenuality provi-
sions.” (26 Cal. Law Revision Com. Rep.. supra. at
pp. 428-429.) Again, the Legislature substantially
followed the Commission’s recommendation,
broadly providing protection in scction 119, subdi-
vision (b). for a “writing. as defined in Section 250
7 The Commission's official comment to section
1119 states that this change “expressly encom-
passes any type of “writing’ as defined in Section
250, regardless of whether the representations are
on paper or some other ***654 medium.” (Cal
Law Revision Com. com.. 29B pt. 3 West's Ann.
Evid.Code. supra, foll. § 1119, p. 149.) Thus. i
passing section 1119, subdivision (b). the Legis-
lature specifically intended to extend protection to
all types of writings. including photographs.

*422 At the same time. the Legislature also

sought to expand protection for oral communica-
tions. Whereas subdivision (a)}(2) of former section
1152.5 protected documents “prepared for the pur-
pose of, or in the course of, or pursuant to, the me-
diation,” subdivision (a)(1) protected only those or-
al communications and admissions “made ... in the
course of the mediation.” (Stats.1996, ch. 174, § 1)
The Commission's recommendation explained that.
under these provisions. the protection for docu-
ments was “broader” than the protection for oral
communications and admissions. and “[tjo encour-
age frankness in discussions relating to mediation.
the Commission proposeld] ... elimnat{ing] this
distinction [by] protect{ing] "evidence of anything
said or of any admission made for the purpose of.
or in the course of, or pursuant to.” the mediation.”
(Recommendation on Mediation Confidentality,
supra, 26 Cal. Law Revision Com. Rep.. supra. at
p. 428.) Again. the Legislatre followed suit by
protecting, i subdivision (a) of section 1119,
~evidence of anything said or any admission made
for the purpose of. in the course of. or pursuant to,
a mediation.” The Commission's official comment
explains that this section “extends [protection] to
oral communications made for the purpose of or
pursuant to a mediation. not just oral communica-
tions made in the course of the mediation.” (Cal.
Law Revision Com. com.. 298 pt. 3 West's Ann.
Evid.Code. supra. foll. § 1119, p. 149) The Court
of Appeal's narrowing of the protection under sec-
tion 1119 is inconsistent with these legislative ef-
forts to expand protection.

More broadly, the Court of Appeal's construc-
tion is inconsistent with the overall purpose of the
mediation confidentiality provisions. As noted
above, “confidentiality is essential to effective me-
diation,” (Foxgate, supra, 26 Cal.4th at p. 14, 108
CalRptr.2d 642. 25 P.3d 1117) and to “ensur[e]
confidentiality. [our] statutory scheme ... unquali-
fiedly bars disclosure of ™ specified communications
and writings associated with a mediation “absent an
express statutory exception.” (/. at p. 15, 108
Cal Rptr.2d 642, 25 P.3d 1117.) In making its 1997
recommendation. the Commission explained that
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the then-existing “statutory scheme” regarding me-
diation confidentiality “ha[d] ambiguities that
cause[d] confusion.” (Recommendation on Medi-
ation Confidentiality, supra, 26 Cal. Law Revision
Com. Rep., supra, at p. 414.) The changes the
Commission recommended, which the Legislature
adopted, **270 were designed to “eliminate[ }”
these ambiguities in order “[tJo further the effective
use of mediation™ by ensuring the “candor™ that “is
crucial to [its] success.” (/d. at p. 431.) Adopting
the Court of Appeal’s narrow construction of sec-
tion 1119 would significantly undercut the Legis-
lature's eftorts to ensure the confidenuality neces-
sary to effective mediation. For all of the above
reasons, we conclude that the Court of Appeal erred
in holding that photographs, videotapes, witness
statements, and ‘“raw test data” from physical
samples collected at the complex—such as reports
describing the existence or amount *423 of mold
spores in a sample—that were “prepared for the
purpose of. in the course of, or pursuant to, [the]
mediation” in the underlying action are not protec-
ted under section 1119. ™8

FN8. Of course, that witness statements
“prepared for the purpose of. in the course
of. or pursuant to. a mediation” are protec-
ted from discovery under section 1119
does not mean that the facts set forth in
those statements are so protected. Under
section 1120, subdivision (a). because facts
known to percipient witnesses constitute
“[e}vidence otherwise admissible or sub-
ject to discovery outside of a mediation,”
those facts do not “become inadmissible or
protected from disclosure solely by reason
of [their] introduction or use in a medi-
ation” through witness statements prepared
for the purpose of, in the course of, or pur-
suant to, the mediation. Otherwise, con-
trary to the Legislature’s intent, parties
could use mediation “as a pretext to shield
materials from disclosure.” (Cal. Law Re-
vision Com. com., 29B pt. 3 West's Ann.
Evid.Code. supra, foll. § 1120.p. 153))

**%655 [5] The Court of Appeal also erred in
holding that, although section 1119's protection ap-
plies to so-called derivative matenial “that is pre-
pared for the purpose of, in the course of, or pursu-
ant to, a mediation” ( § 1119, subd. (b))—such as
charts, diagrams, information compilations, and ex-
pert opinions and reports—such material is never-
theless discoverable “upon a showing of good
cause.” As noted above. in reaching this conclu-
sion. the Court of Appeal borrowed principles gov-
erning discovery of work product. However. dis-
covery of work product is expressly governed by
statute; Code of Civil Procedure section 2018, sub-
division (b), provides that work product—other
than writings reflecting an attorney's impressions,
conclusions, opinions, or legal research or theor-
ies—is discoverable if “the court determines that
denial of discovery will unfairly prejudice the party
seeking discovery in preparing that party's claim or
defense or will result in an mmjusuce.” Thus, the Le-
gislature clearly knows how to estabhish a “good
cause” exception to a protection or privilege if it so
desires. The Legislature did not enact such an ex-
ception when it passed Evidence Code section 1119
and the other mediation confidentiality provisions.

6] However. the Legislature did expressly en-
act other exceptions to section 1119's protection. As
explained above. section 1122, subdivision (a}(2).
permits discovery of protected communications and
writings that were “prepared by or on behalf of
tewer than all the mediauon participants™ 1f “those
participants expressly agree” to disclosure and dis-
closure would not reveal “anything said or done or
any admission made in the course of the medi-
ation.” As also noted above, the language of this
provision was designed to give a mediation parti-
cipant “control over whether” something prepared
for the mediation ~is used™ in subsequent litigation.
(Cal. Law Revision Com.. Staff Draft of Final Re-
commendation on Mediation Contidentiality. supra,
at p. 21.) Subdivision (a)(1) of section 1122 estab-
lishes another excepuion: it permits discovery of
protected material if “{a]ll persons who conduct or
otherwise participate in the mediation expressly
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agree ... to disclosure.” *424 The Legislature estab-
lished other exceptions for settlement agreements
made or prepared “in the course of. or pursuant to.
a mediation.” (§§ 1123, 1124.) “Under the maxim
of statutory construction, expressio unius est ex-
clusio alterius, if exemptions are specified in a stat-
ute. we may not imply additional exemptions unless
there is a clear legislative intent to the contrary.
[Citation.]” (Sterra Club v State Bd. of Forestry
(1994) 7 Cal.4th 1215, 1230, 32 Cal Rptr.2d 19.
876 P.2d 505.) Here. there is no evidence of a legis-
lative intent supporting the “good cause” exception
the Court of Appeal majority read into the statute.
On the contrary, as the dissenting justice in the
Court of Appeal observed, that **271 exception is
inconsistent with th [e] narrowly drawn excep-
tion[s]” the Legislature expressly established.

In Foxgate, we stated that “[tjo carry out the
purpose of encouraging mediation by ensuring con-
fidentiality, [our] statutory scheme .. unqualifiedly
bars disclosure ***656 of” specified communica-
tions and writings associated with a mediation
“absent an express statutory exception.” (Foxgate,
supra, 26 Cal.4th at p. 15, 108 Cal.Rptr.2d 642, 25
P.3d 1117, italics added.) We also found that the
“judicially crafted exception” to section 1119 there
at issue was “not necessary either to carry out the
legislative intent or to avoid an absurd result.” (/d.
at p. 14, 108 Cal.Rptr.2d 642, 25 pP.3d 1117) We
reach the same conclusion here; as Judge Mohr ob-
served. “the mediation privilege is an important
one. and if courts start dispensing with it by using
the ... test [governing the work-product privilege},
... you may have people less willing to mediate.”
Thus, the Court of Appeal erred in holding that so-
called derivative material “that is prepared for the
purpose of, in the course of, or pursuant to, a medi-
ation” (§ 1119, subd. (b)). is discoverable “upon a
showing of good cause ™ ™

FN9. Given its conclusion. the Court of
Appeal ordered issuance of a writ and sent
the case back to the trial court without ad-
dressing Tenants' argument that many of

the documents in question had not been
“prepared for the purpose of, in the course
of, or pursuant to, a mediation.” ( § 1119.
subd. (b).) We likewise express no opinion
on this question. Moreover, in light of the
parties' settlement, it is unnecessary to re-
mand the case for consideration of this is-
sue.

DISPOSITION

The judgment of the Court of Appeal 18 re-
versed and, in light of the parties’ settlement. the
cause is remanded to that court with directions to
dismiss the petition for writ of mandate and to dis-
charge the peremptory writ. (See Daly v. Superior
Court (1977) 19 Cal.3d 132, 151, 137 Cal.Rptr. 14,
560 P.2d 1193)

WE CONCUR: GEORGE, C.J., KENNARD. BAX-
TER. WERDEGAR. BROWN and MORENO. J1.

Cal.,2004.
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